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In June 2019, California Governor Gavin Newsom issued a formal apology to California's Native
Americans for "historical mistreatment, violence, and neglect," and, in order "to provide Native
Americans a platform to clarify the historical record and work collaboratively with the state to begin
the healing process," established a Truth and Healing Council (THC).1 Although the state's apology
did not word the historical mistreatment as "genocide," in his public remarks Newsom added, "That's
what it was, a genocide. No other way to describe it. And that's the way it needs to be described in
the history books."2 The twelve members of the THC, all tribal leaders, first met in December 2020 to
begin five years of work, with a final report to be delivered in January 2025. As the vice chair of the
Yurok tribe, THC member Frankie Myers, stated, the THC is "charged with articulating one of the
worst chapters of state-sponsored violence this country has ever known—the genocide perpetuated
against tribal nations in the early days of California statehood."3

That California committed genocide against Indigenous peoples rests on a substantial body of
scholarship. Since the late 1960s, a long line of scholars—Theodora Kroeber, Robert F. Heizer, Jack
Norton, Russell Thornton, Benjamin Madley, Ashley Riley Sousa, Brendan Lindsay, and many
others—have applied the term genocide to the Gold Rush era.4 Leading historians of California and
the American West, including Stephen Aron, Robert V. Hine, John Mack Faragher, Patricia Nelson
Limerick, Michael Magliari, and Richard White, have endorsed this view.5 Not all of these scholars
agree on all issues. Norton, Madley, and Lindsay, for example, apply the definition adopted in 1948
by the United Nations Convention on the Crime and Punishment of Genocide:6

genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: (a) Killing members of the group; (b) Causing
serious bodily or mental harm to members of the group; (c) Deliberately inflicting on the group



conditions of life calculated to bring about its physical destruction in whole or in part; (d) Imposing
measures intended to prevent births within the group; (e) Forcibly transferring children of the group to
another group.7

Magliari, on the other hand, rejects the UN definition as too broad and adopts one limited to
"exterminatory campaigns.” Magliari agrees that some Indigenous communities, especially in the
north, were subject to genocide during the Gold Rush, but questions the view that all or even most
California Indigenous communities suffered genocide.8

Despite these differences, there is a general consensus that the term genocide at least applies to
some times and places in the state's early history. A few scholars, however, object to using the
concept of genocide for the California Gold Rush era at all. In a review of Madley's highly influential
book An American Genocide, Alan Taylor contends that the term, coined to describe "the industrial
and bureaucratic scale of slaughter perfected by the Nazis ... distorts if projected back onto the
mid-19th century, when governments were far weaker and less cohesive in their purpose."9 However,
only one professional historian has made a detailed argument against characterizing the California
Gold Rush era as genocidal. In a chapter of Ethnic Cleansing and the Indian (2014), an overview of
colonial and United States policies and actions toward American Indians, Gary Clayton Anderson
contends that these policies and actions in California constituted "ethnic cleansing," but emphatically
not genocide.10 He reiterates this view in an article that gave rise to a Western Historical Quarterly
forum, in which Boyd Cothran expresses his concern that to raise the issue of genocide, "inevitably
devolves into a debate over definitions," and leads us to "forget about the people for whom this is not
merely an academic exercise but a horrible, tragic, and traumatic part of their everyday lives."11

Although Cothran rightly warns against unproductive academic debates, the establishment of the
California THC makes it impossible for scholars to avoid discussions of genocide. Despite Cothran's
concerns, many Native people want such discussions and regard a recognition of genocide as deeply
meaningful. Present when Governor Newsom issued the state's apology was James C. Ramos, the
first Native American elected to the California Assembly. He described the "acknowledgment of the
true history" of California as "groundbreaking."12 For council member Caleen Sisk, chief of the
Winnemem Wintu Tribe, "telling the truth" begins a "whole healing cycle" that she hopes will lead to
"taking action and doing things so tribal ways can continue to exist."13 Acknowledging genocide, in
other words, is important not just as a matter of historical fact, but as a foundation for constructive
action. "Until we break down the long-held assumptions, erasure and distorted history on equal
terms," Myers observes, "we can't begin to work together to build a thriving future based on mutual
honesty, respect, and accountability."14 At stake, as summaries of the THC's early "listening
sessions" held in spring 2021 make clear, is the need to provide better health care, improve
education for Native and non-Native students, respect Indigenous sovereignty, repair environmental
damage, rename offensive landmarks, address ongoing violence against Native women and girls,
obtain reparations, and regain land.15

Given Governor Newsom's and the California THC's identification of genocide as foundational to the
state's history and a constructive future, it is crucial to examine Gary Anderson's argument that
genocide does not apply to the state of California's early history. Anderson is a credible scholar



whose work claims to bring overlooked sources to bear on the question of genocide in California. If he
is correct, both Newsom's framing of his apology in terms of genocide and the THC's call for a public
recognition of genocide are erroneous. However, this essay exposes flaws in Anderson's argument,
demonstrating that Anderson consistently misreads the evidence, that his criteria for genocide are too
restrictive, and further, that ethnic cleansing is an unsatisfactory alternative category. | conclude with
some observations about defining genocide, which are not intended to propose a new definition that
would resolve the issue once and for all, but rather to contribute to discussion among scholars and
the THC and its constituents, as well as the general public.

Anderson’'s Two Key Arguments

Anderson begins by contesting a consensus, grounded in the decades-long research of historical
demographer Sherburne F. Cook, that the population of California Indians was around 150,000 in
1845, and that in 1850 it declined to 100,000 and in 1860 to 35,000. Cook also concluded that the
population continued to fall to an estimated 20,000 in 1880.16 Anderson suspects that Cook's figure
of 150,000 for 1845 may be inflated, but he is willing to accept it. Against Cook's figure of 100,000 for
1850, however, Anderson insists on a radically lower estimate of 35,000 for only a year later, in 1851.
For 1860, Anderson gives an estimate of 31,000, slightly lower than Cook's figure of 35,000. He
reasons, "If Cook's foundation figure of 150,000 Indians for 1845 . . . is accepted, then 75 to 80
percent of Native peoples had died from disease," primarily malaria, by 1851. These numbers, he
contends, "fundamentally discount the argument that thousands of Indians were killed in fits of mass
murder by miners after 1849."17

Anderson further asserts that only "two thousand Indians were murdered in California during and after
the gold rush" and states that "it is highly questionable that they were the product of a policy of
genocide."18 Instead of genocide, Anderson draws on Article 7 of the 1998 Rome Statute of the
International Criminal Court, which identifies several "crimes against humanity," including section (d),
"deportation or forcible transfer of population,” which Anderson treats as a synonym for "ethnic
cleansing" and applies the term to define California's Native history, as well as that of the United
States in general.19

Population Figures for 1851

Let us first consider Anderson's claim that California's Indigenous population in 1851 was only
35,000. Anderson begins his attack on Cook’'s much higher figure by seriously misrepresenting
Cook's methodology, asserting that he relied on "exaggerated newspaper accounts." In fact, in the
total of 118 references supporting his estimates, Cook cites only eight newspapers, and these were
relevant to estimates after 1854 only.20 Anderson then turns to sources that Cook did not use,
reports by topographical engineers tasked with surveying California in 1849-1850 and by federal
treaty commissioners who negotiated eighteen treaties (never ratified) with 119 Indigenous
communities in 1851-1852. Anderson uses these reports to provide population estimates for four
California regions.21 Based on his survey of four regions, Anderson concludes that "the total Native
population . . . living outside the ranching community in California north of Los Angeles was at most
19,500." To arrive at his final number of 35,000 for 1851, he adds "another 7,000" south of Los
Angeles and "large numbers of Indians who were working and living on ranches and those the army



was not concerned with."22 The next sections will demonstrate many compelling reasons for rejecting
Anderson's total as far too low.

Region One: 5,000 Indigenous People in the "Round Valley, Clear Lake, and coastal regions of
today's Mendocino County"

Anderson derives this figure from numbers reported by treaty commissioner Redick McKee and
Lieutenant Henry Wessells, who traveled from Sonoma northward to negotiate some of the
1851-1852 treaties. McKee and Wessells's figures of 1,200 for Pomos and Wappos in the Sonoma
and Russian River valleys and 1,100 on the south fork of the Eel (Pomos and Cahtos) are plausible,
but they identified only five hundred people "on the mountains and valleys of the Eel river . . . and
about its mouth.” It is clear, however, from McKee's report and a more detailed account by an
ethnologist who accompanied McKee, George Gibbs, that they did not visit one of the many valleys of
the Eel, Round Valley, home to most Yukis, who numbered at least 3,000 and almost certainly more.
They also missed small communities of Wailakis, Mattoles, Nongatls, Sinkyones, Lassiks, and Wiyots
in this area, as well as communities on the coast south of Humboldt Bay (Sinkyones and Coast
Yukis). McKee and Wessells rightly noted that populations had recently declined, mostly from
disease, although the Army had killed at least three hundred Pomos and Wappos in a series of
massacres in 1849-1850, but their 5,000 total was clearly low, probably by half.23

Region Two: 5,000 Indigenous People in the "Pitt, Salmon, Scott, Trinity, and Klamath Rivers"

Anderson derives this figure mainly from information in McKee's report of his and Wessells's
continuation of their travels up the Klamath to Scott's Valley in the far northern part of the state. Near
the confluence of the Trinity and Klamath rivers, McKee negotiated treaties with twenty-four Hupa,
Yurok, and Karuk communities with a population McKee reported was between 1,400 and 1,500.
McKee also estimated that there were 1,500 additional Yuroks on the lower Klamath and Chilulas
along Redwood Creek. He further noted that on the Upper Trinity were several villages, which he
estimated at between 1,000 to 1,500 persons (Hupas and possibly Wintus). Farther up the Klamath at
the mouth of the Salmon, McKee negotiated a supplemental treaty with four Karuk villages numbering
between 225 and 250 persons. At Scott's Valley, despite the refusal of some leaders to talk with the
commissioners due to "apprehensions . . . that the object of assembling them was to kill the whole
together,” McKee negotiated another treaty with the "Upper Klamath, Shasta, and Scott's River tribes"
(Shastas), whose population he gave as 4,000. How Anderson determined 5,000 from McKee's
reports is unclear, since McKee's numbers total between 8,125 and 8,750 persons.

Furthermore, McKee failed to include Tolowas on the coast north of the Klamath and Achumawis and
Atsugewis in northeastern California.24 Anderson overlooks the Tolowas altogether, though he does
address the Achumawis and Atsugewis. Based on two reports, one by Captain Nathaniel Lyon in
1850, who "found no Indian villages between Redding and Goose Lake," and the other by Lieutenant
Robert Williamson a year earlier, which, according to Anderson, stated “that the only Indians in the
region were Modocs, found well to the north in Oregon," Anderson reaches the conclusion that there
were no Achumawis or Atsugewis in 1850. This is astonishing to anyone knowledgeable about
California Indian history, to say nothing of contemporary descendants of the Achumawis and
Atsugewis who are members of the Pit River Tribe. Merely because neither Lyon nor Williamson saw



Achumawis or Atsugewis does not establish that they did not exist.

Ranchers whose stock was appropriated by Achumawis and Atsugewis in the late 1850s certainly
knew these tribes existed, as they consequently called on the state of California to exterminate or
remove them to the Mendocino and Round Valley reservations. How many Achumawis and
Atsugewis were alive at the advent of the Gold Rush is unclear, but a conservative estimate would be
at least twice the 1,000 recorded in the 1910 census. In sum, taking McKee's actual estimates along
with 2,400 Tolowas and 2,000 for the Achumawis and Atsugewis indicates that Anderson's figure is
once again too low, this time by more than one half.25

Region Three: 4,000 Indigenous People "north of the American River, in the Feather and Yuba
Valleys" and an Additional 1,000 "in the foothills west of the upper Sacramento”

Anderson derives the first of these numbers from two sources. The first is a report by Lieutenant
George Derby, a topographical engineer, of his 1849 survey of the Sacramento River Valley. Derby
came across a rancheria on the lower Feather River (probably Nisenans), one at John Sutter's farm
house (Nisenans), two on the west bank of the Sacramento near Butte Creek (Konkows/Maidus), and
three several miles up the Feather (Konkows/Maidus) with a total population of 1,000. Derby also
stated that he was informed that there were 2,000 to 3,000 Indians living in the hills on the upper
Feather and the Yuba rivers (Maidus and Nisenans). Here Anderson makes two mistakes. First, he
misreads Derby's figure of 1,000 for the rancherias he came across as covering the entire population
of the Sacramento River valley. But Derby did not visit many villages in the valley and did not intend
his figure to be comprehensive. Second, Anderson assumes that Derby's estimate of 2,000 to 3,000
in the hills on the upper Feather and Yuba rivers accounts for everyone in the foothills and mountains
when it left out communities north of the Feather (some Konkows and Yanas) and south of the Yuba
(some Nisenans).26

Anderson's second source consists of reports by Oliver Wozencraft on five treaties he negotiated in
1851.27 Wozencraft stated that the "ten tribes [villages] of Indians"28 between the Yuba and Bear
rivers (Nisenans) who agreed to one of the treaties numbered between 3,900 and 4,000. Anderson
takes this to confirm the figure of 4,000 for the entire region. Here again Anderson commits a basic
error by failing to realize an obvious fact: that Wozencraft's figure of 3,900 to 4,000 Nisenans whose
leaders signed one of his five treaties represented only a portion of the region's population.
Wozencraft noted that there were other "hostile Indians" in the area of this treaty (also Nisenans) who
refused to talk to him, and he negotiated four other treaties in the region (though without providing
population figures).29 Given this, and because a substantial additional population of Maidus
(including Konkows), as well as a smaller number of Yanas also did not sign treaties, it is clear that
Anderson's figure is again low by a considerable margin.30

As for Anderson's estimate of an additional 1,000 in the "foothills west of the upper Sacramento River
Valley," he fails to provide a source or explain why he is only considering people west of the upper
valley (presumably Wintus). There were others (Nomlakis and Patwins) west of the central and lower
parts of the valley that ought to be included. According to a credible estimate by Cook, based not on
newspapers but an extrapolation from a settler with knowledge of the Native population in Colusa
County in 1852, the total Wintu, Nomlaki, and Patwin population was 5,700 in 1852.31 Even



accounting for the fact that some Wintus lived in the upper Trinity area and not in the western
Sacramento Valley hills, and allowing for the possibility of an overestimate, Anderson's figure is again
far too low.

Region Four: 4,000 Indigenous People for the Area "along and south of the San Joaquin River and its
tributaries” and 1,200 to 1,500 Who "occupied the southern lakes and Tejon Pass"

Anderson derives these numbers from three sources. The first is another survey by Lieutenant Derby
in 1850, which Anderson represents as stating that the number of Indians in the San Joaquin Valley
was 4,000. The second and third, reports by treaty commissioners McKee, Wozencraft, and George
Barbour, who negotiated several treaties in the region in 1851, and Captain E. D. Keyes, who
accompanied them on part of their travels, supposedly confirm the 4,000 figure.32 Familiar problems
arise. Although Anderson states that "Derby reasoned ... that the entire watershed of the Sierra
Nevada from Sutter's Fort south to the Kern River contained just '4,000 Indians,™33 Derby's figure of
4,000 was only for "Indians in the valley" and did not include people in the foothills and mountains.34
Similarly, the only numbers the treaty commissioners reported were for those communities whose
leaders agreed to treaties. Signers of a treaty at Kings River represented 4,120 Yokuts; a treaty on
the Kaweah River represented between 1,200 and 1,500 Yokuts; a treaty on Paint Creek near Tulare
Lake represented an additional 1,700 Yokuts; a treaty near Tejon Pass represented additional
Yokuts, as well as Kitanemuks, with a combined population of 600. A fifth treaty on the Mariposa
River concerned an unspecified number of Miwoks. The total number covered by these treaties was
at least between 7,620 and 7,920, well above Anderson's figure of 5,200 to 5,500 for the entire
region.35

Anderson's claim that Keyes's report confirms his number is also flawed. Keyes did not accompany
the commissioners the entire time and did not report on the treaty covering the largest number, the
one at Kings River. Furthermore, as in other regions, many communities did not agree to treaties. The
commissioners were aware of this and in their estimate, between 10,000 and 12,000 members of
"warlike" tribes lived on the headwaters of the San Joaquin River and its major tributaries—whose
leaders rebuffed their demands to accept treaties despite genocidal threats that the "annihilation of
their whole tribe would be the inevitable result" of refusal.36

In February 1852, after concluding his travels, Barbour provided a comprehensive figure for the total
population south of the Stanislaus River, including the San Joaquin and Tulare valleys as well as the
foothills and mountains, that estimated between 25,000 and 30,000.37 Although Barbour's figure is
based on several months in the region, Anderson completely overlooks this estimate, which is five to
six times higher than his own. Anderson emphasizes that Barbour and Wozencratft initially thought the
entire Native population in California might be as high as 200,000 to 300,000 before they began their
work38 and argues that once the commissioners began traveling in the San Joaquin Valley, they
"soon discovered" that they were "terribly wrong."39 True, the commissioners had to revise their initial
estimates, but, as evidenced by Barbour's 1852 summary, if anyone is terribly wrong, it is apparently
Anderson.

Total for California



| have detailed many compelling reasons for rejecting Anderson's 1851 total. That it is far too low is
confirmed by California Superintendent of Indian Affairs Edward Beale's November 1852 statement,
based on officials "well calculated from position and experience to judge,” that the California Indian
population was between 75,000 and 100,000, a number consistent with Cook's estimate.40 Despite
the impression Anderson gives of having thoroughly researched government documents, he
apparently missed this conclusive source. Finally, it should be noted that in his article in the Western
Historical Quarterly, published two years after his book, Anderson gives a lower figure of 30,000 for
the 1851 population. Anderson provides no explanation for his apparent change of mind and asserts
that the "army concluded that, by 1851, just 30,000 Indians" were alive in California. The only
reference is to "journals of expeditions by army officers" in his own coedited volume, with no specific
citation.41 As we have seen, these journals do not support either the 35,000 or the 30,000 figure.

Massacres and Killing

Given that Anderson provides a figure of 31,000 for 1860, his contention that California's Indigenous
population was only 35,000 (or 30,000) in 1851 is significant because this estimate allows him to
claim that the acceleration of the Gold Rush from 1851 to 1860 resulted in little or no population loss.
This, in turn, supports his argument that settler Americans killed relatively few Native people during
the California Gold Rush. However, Anderson's discussion of anti-Indigenous violence in the 1850s
consistently understates its severity. In his account of the US Army's 1850 massacre of Pomos at
Clear Lake, for example, also known as the "Bloody Island Massacre," Anderson mistakenly writes
that Captain Nathaniel Lyon, the expedition's commander, reported that the total number of Pomos he
attacked at Bloody Island was "only" sixty, with the obvious implication that the number of casualties
was no more than this. In fact, however, Lyon stated that four hundred were at Bloody Island; sixty
was the number he gave for the minimum number killed and he thought it was more likely that "it
extended to a hundred or upwards."42

Of the 1860 Humboldt Bay Massacre, Anderson writes that settlers "supposedly killed eighty Wiyot
women and children."43 As Magliari notes in a review of Ethnic Cleansing and the Indian, Anderson
"omit[s] other attacks that took place simultaneously with the assault on the Indian Island village."
Magliari points out that the "Wiyot tribe, numbering around 800 individuals, lost at least 153 people,
and perhaps as many as 300."44 Furthermore, as Madley documents, the "killing squads" continued
their murderous work and committed two additional massacres against Wiyots a few days later.45

Anderson further argues that perpetrators overstated the number of casualties. Anderson focuses
particularly on the claim of Walter Jarboe, commander of a militia calling itself the Eel River rangers,
that he killed "283 Warriors,” mostly Yukis in the Round Valley area, between September 1859 and
January 1860, months when his militia had formal authorization from Governor John Weller.
Anderson dismisses this figure on the grounds that "no evidence . . . even suggested that that
number lived in the hills," even though government officials at Round Valley in 1858 stated that there
were 3,000 Yukis in the area and that Captain Edward Johnson reported in May 1859 that whites had
killed "some six hundred" Yukis over the previous year.46 Anderson also contends that since Jarboe
spoke with the "braggadocio that commonly came with being a ranger captain,” his figure was "very
likely an exaggeration."47 Indian killers in California and elsewhere in the American West sometimes



inflated their exploits, but in this case, there is substantial corroborating evidence for Jarboe's claim.
In an investigation of the situation at Round Valley, Captain Johnson reported in August 1859 that
Jarboe informed him that "he had attacked twelve Indian rancherias, and . . . he had killed some fifty
Indians." Perhaps Jarboe was simply boasting, but Johnson did not think so and concluded, "a war of
extermination is being vigorously waged by the citizens of Round and Eden valleys."48

Three months later, J. Ross Browne, a federal agent under the Office of Indian Affairs, reported that
"a man named Jarboe . . . has been engaged for some months past in a cruel and relentless pursuit
of the Indians in this vicinity, slaughtering miscellaneously all with whom he comes in contact, without
regard to age or sex."49 Johnson's and Browne's reports include evidence that Jarboe regularly
targeted noncombatants; if anything, they indicate that in claiming to have killed "283 Warriors" (men
only), Jarboe did not intend to boast about his deeds, but to hide a substantial part of them—his
slaughter of women and children. Adding noncombatants to Jarboe's number means that the total
could well have been about the four hundred Native dead that the Daily Alta California reported in
January 1860.50

Anderson also understates the geographical extent of anti-Indigenous violence, declaring, "Mass
murders committed by miners certainly occurred between 1850 and 1862 in two or three mountainous
northwestern counties." Yet massacres were committed not by only miners, but ranchers and others,
and took place in the northwest counties of Humboldt, Mendocino, Del Norte, Trinity, and Siskiyou, as
well as in the northeast counties of Shasta and Tehama. Moreover, violence continued after 1862.51
Likewise far too low is Anderson's overall estimate that "approximately two thousand Indians were
murdered in California during and after the gold rush," noted earlier. One would expect Anderson to
provide a source for this figure, but rather than explain how it was calculated, he simply asserts it. In
contrast, using extensive documentation to provide a comprehensive and highly detailed accounting
of American settlers' killings of California's Indigenous people during the Gold Rush era, Madley
concludes that "non-Indians killed at least 9,492 to 16,094 California Indians, and probably more,
between 1846 and 1873."52 Anderson's unsubstantiated estimate is at least five times too low.

Criteria for Genocide

After arguing that California's Native peoples did not suffer significant population losses and that
violence against them was relatively minor in the 1850s, Anderson proposes several criteria for
genocide, none of which he contends applies to California. These criteria are overly rigid and
Anderson's discussion of them obscures the destructive impact of the United States' colonization of
California on its Indigenous communities during the Gold Rush era. Anderson's first criterion is that
genocides cannot have survivors—at least that seems to be the implication of his statement that
"many Indian tribes (indeed the vast majority) survived" and that this "perhaps makes impossible the
argument for calling what happened in North America genocide of any sort." The weakness of this
position is obvious, since by this criterion, the fact that there are today at least 14 million living Jews
means that the Holocaust was not a genocide.53

Anderson's second criterion is that genocides must have a very high number of deaths. Although
Anderson finds it "abhorrent" that 2,000 Indigenous people were murdered in California, he contends
that this number "hardly equals the numbers of those killed under other regimes across the globe in



either the nineteenth or twentieth centuries” with death tolls ranging from the hundreds of thousands
into the millions and so cannot be considered genocidal.54 Clearly, though, the crucial issue is not
absolute numbers, but the threat to specific peoples. If to begin with, that is, a given population is low
and a substantial percentage of that population then is destroyed, genocide has occurred regardless
of the total lives taken. The annihilation of peoples, no matter their population, is still annihilation. In
the case of California, where there were "only" 75,000 to 100,000 people at the time of statehood, by
Anderson's criterion, even if the United States had killed every single individual, the total might be too
low for genocide. This, of course, is an absurd proposition.

Anderson's third criterion is that population loss from disease cannot be considered to be genocidal.
As noted earlier, accepting Cook's figure of 150,000 Indigenous people in 1845 and proposing 35,000
(30,0007?) for 1851 allows Anderson to identify disease as the primary cause of population decline
and to pose the question, was it "genocide or disease?" assuming the two are mutually exclusive.55
Anderson could concede that Cook's population figures are accurate and argue that depopulation in
the 1850s was due to disease and hence non-genocidal, but his argument that the main disease
afflicting Native communities in the late 1840s was malaria and malaria "subsided" in 1851 preempts
any consideration of how United States colonialism created conditions that made communities
vulnerable to multiple illnesses.56 The explosion of a non-Native population—from 7,300 in 1845, to
93,000 in 1850, and 362,000 in 1860—meant that miners, ranchers, and farmers rapidly took Native
lands and destroyed salmon runs and oaks bearing the acorns that were California Indigenous
peoples' major source of carbohydrates. Material deprivation led to malnutrition, outright starvation,
and social stress, the latter compounded by violence. Syphilis and gonorrhea remained endemic in
communities with prior exposure, stemming from initial outbreaks in the Spanish missions, and
spread to other communities previously isolated from its ravages. In addition, throughout California
government officials and other observers noted many afflictions, including dysentery, tuberculosis,
cholera, typhoid, malaria, smallpox, whooping cough, pneumonia, measles, and alcoholism.
Anderson says next to nothing about these diseases and their social context.57

Anderson's fourth criterion is that there must be a stated government policy to annihilate all members
of the targeted group and that neither the federal government nor the state of California established a
formal policy of exterminating every single Native person in the state. As if recognizing that this is an
overly narrow criterion, Anderson further states that there is "no evidence that any [California] state ...
entity ever supported the militias or miners in their murderous endeavors."58 This is untrue.
High-ranking officials never openly called for genocide, though the prediction of the state's first
governor, Peter Burnett, that "a war of extermination will continue to be waged between the races,
until the Indian race becomes extinct" tacitly sanctioned genocide by rendering it inevitable, a clear
form of ideological support. More concretely, the state government appropriated $1.5 million in the
1850s to fund state militia expeditions that attacked Native communities.59 State officials sometimes
disavowed a desire for genocide, such as when Governor John B. Weller admonished Jarboe in 1859
"not to suffer a war of extermination against a whole tribe," but Weller was aware of Jarboe's
reputation and method—if for no other reason that Jarboe himself informed Weller that "nothing short
of extermination will suffice to rid the Country” of the Yuki tribe. Weller eventually disbanded Jarboe's
Eel River Rangers, but he thanked them "for the manner in which the campaign was conducted."60



Similarly, although federal government policy did not call for exterminating all California Indians, and,
in some instances, Army officers took steps to protect them from murderous settlers, Congress
appropriated funds to enable deadly militia operations and the Army undertook violent operations
against Indigenous communities.61 Although Anderson recognizes the Army's role in the 1850
Bloody Island Massacre, his claim that this massacre was "the last of its kind conducted by the
regular army in California" is incorrect and undermines his generalization that the Army "devoted
more energy to protecting Indians rather than fighting them."62 From 1851 to 1873, the Army,
sometimes acting on its own and sometimes in support of state militias and vigilantes, launched
dozens of attacks on California Native communities with a cumulative death toll of between 1,300 and
2,300.63

Consistent with federal policy adopted in the late 1780s, Army officials justified using overwhelming
violence against Native communities, including the killing of noncombatants, as a necessary
response when Native communities killed settlers or appropriated their livestock as a matter of
survival.64 Furthermore, Army officials supported the forcible removal of some tribes. Responding to
the demands of settlers in the Sacramento Valley to eliminate Indians, for example, in 1863 federally
authorized state militiamen rounded up 460 Konkows and Maidus and marched them from Chico to
the Round Valley reservation. According to Damon Akins and William Bauer, Jr., oral histories recall
"soldiers killing the elderly, women, and children."65 The other relevant federal agency, the Office of
Indian Affairs, sought to concentrate Indigenous peoples on reservations as a way to make land and
resources available to settlers without resorting to outright extermination. After the Senate's rejection
of the eighteen treaties made for this purpose in 1851-1852, California Superintendent of Indian
Affairs Edward Beale called on Congress to authorize small reservations where Indians would
support themselves through farming and be protected by military posts.66

Anderson goes out of his way to exonerate federal officials who oversaw reservations, writing that
they were places of "sanctuary"67 and quoting an 1857 inspection report by J. Ross Browne that he
"had never seen Indians of California better fed or better satisfied."68 In a footnote, Anderson
concedes that Browne "became a critic of the reservation system two years later" but finds this
"impossible to explain."69 The reasons, however, are clear enough from Browne's 1859 report, which
found that the reservations had failed because of corruption and mismanagement.70 Other reports
reveal that conditions in these places of supposed sanctuary were abysmal. On the Nome Cult farm
in the Round Valley in 1859, as many as "eight or ten per day" were dying because of "scarcity of
food, and the great prevalence of syphilitic diseases."71 Three years later, as the dwindling
population remained "in starving condition," some people (mostly Yukis) left the farm to try to eke out
a living by hunting, gathering, and taking settlers' livestock, but this, of course, increased their
vulnerability to settler violence.72 Dispossessing Native communities and confining them to
reservations had devastating consequences.73

Ethnic Cleansing

As an alternative to unproductive debates about genocide and its definition, it may appear that
Anderson's proposal to apply "ethnic cleansing” to the events of Gold Rush era-California, as well as
the United States in general, is useful, but a closer look reveals problems. As | have pointed out,



Anderson sees the crime of ethnic cleansing as a synonym for "deportation or forcible transfer of
population" as found in section (d) of Article 7 of the Rome Statute. To translate this particular
language as ethnic cleansing is reasonable, but delimiting ethnic cleansing to the range of acts this
section describes would exclude many of the policies and actions of federal and state officials and
California settlers. As we have seen, federal officials not only authorized some removals, but also
supported direct killing. Further, it did not require "deportation” or "transfer" when officials confined
tribes to small reservations within their own homelands—but rather actual dispossession.74 Likewise,
in 1850 the state of California passed the notoriously euphemistic Act for the Government and
Protection of Indians, which cannot be encompassed under "ethnic cleansing" as it legalized
indenture and debt peonage, and also contributed to population decline by incentivizing raids on
Indigenous communities to obtain captives for sale to traffickers. Although Anderson recognizes
these crimes when he describes the 1850 legislation as allowing for "virtual slavery" and indicts it as
"a clear crime against humanity," he does not clarify that because "enslavement” is covered under a
different section of Article 7 (section c), the existence of this subsection itself exposes that it is
inadequate to categorize California’'s policies and acts against Native peoples only under section d as
"ethnic cleansing."75

Anderson's discussion of the consequences of the 1850 legislation underscores another weakness in
his application of ethnic cleansing to California. He observes that an 1854 report "put the number of
Indian children seized at 150" and states that it is "impossible to determine ... how many Indians were
victimized," leaving the impression that it may not have been much more than 150.76 Anderson
shows no awareness of Sherburne Cook's conclusion that from 1852 to 1867 "perhaps between three
and four thousand children were stolen,” or of Edward D. Castillo's estimate that the number was
"well over 4,000."77 Anderson’'s minimization of the 1850 legislation's harms is consistent with his
determination to understate the impact of the US colonization of California by arguing that population
loss, violence, and disease were relatively minor. Although Anderson sees United States ethnic
cleansing as a strong indictment—in the words of his book's subtitle, "The Crime that Should Haunt
America"—nonetheless his chapter on California reads more as an apology for colonialism than an
exposure of a crime.

Finally, even though Article 6 of the Rome Statute incorporates the UN definition of genocide
verbatim, Anderson fails to provide a satisfactory explanation for using the Rome Statute to apply
ethnic cleansing to California's Native history, but not genocide. Anderson justifies rejecting Article 6
since "it is much more difficult to prove" the "crime" of genocide than those outlined in Article 7.
However, difficulties in prosecuting the crime of genocide are irrelevant for its use as a historical
category; Anderson himself defends his use of ethnic cleansing as a guide to historical analysis by
stating his "indictment" is a "moral one, not a legal one."78

Conclusion: Defining and Confronting Genocide

Observing the significant barriers to Anderson's application of ethnic cleansing to California returns us
to the issue of genocide. Although it is beyond the scope of this essay to fully explore all of the
complex issues related to defining genocide, | offer a few concluding observations that, moving
forward, | hope might contribute to academic and public discussions. One approach to defining



genocide would be to apply the Rome Statute consistently, rather than selectively, and affirm its
inclusion of the UN definition of genocide as an authoritative yardstick. Under that definition, it is clear
that, as Madley concludes, "a variety of perpetrators committed examples of all five acts of genocide
listed in the convention."79 As noted earlier, however, Magliari sees the acts of genocide the UN
definition identifies as overly broad. Quoting a genocide studies textbook, Magliari observes, "the UN
Convention is so widely cast that 'one does not need to kill anyone at all to commit genocide."'80
Some genocide studies scholars have similarly called for limiting genocide to "one-sided mass
killing."81 Limiting genocide to direct killing, however, as Magliari advocates, overlooks how other
forces of destruction, often interacting with violence, can have genocidal consequences.

In California, as in many other parts of what became the United States, disease was undoubtedly the
major proximate cause of the catastrophic decline of California's Indigenous population from between
75,000 and 100,000 in 1850 to 35,000 in 1860 and 20,000 in 1880.82 In treating disease as entirely
separate from genocide, Anderson reproduces a common argument that has appeared in academic
writing as well as classrooms. In a 2015 incident that received widespread media attention, for
example, Maury Wiseman, a Sacramento State University professor, told his students that he
objected to using the term genocide because it "is something that is done on purpose” and that it was
"European diseases" that "wipe[d] out Native American populations in the two continents."
Chiitaanibah Johnson, a Diné/Maidu student, objected, "it is indisputable that [genocide] is what
happened here to the Indigenous peoples of the Americas [and] in California in particular."83

The view that depopulation from disease was an unfortunate accident rests on the so-called "virgin
soil epidemic thesis," which holds that when Europeans first arrived in the western hemisphere, they
brought crowd diseases (smallpox and measles). Because Indigenous peoples had never been
exposed to these diseases and lacked immunity, so the thesis goes, diseases took the lives of 70
percent or more of virtually all Indigenous communities in the western hemisphere upon initial
contact. Recent scholars, however, have shown that virgin soil epidemics were far less universal and
had less deadly consequences than has generally been assumed. Depopulation from disease more
often resulted from conditions created by colonialism—in California, loss of land, destruction of
resources and food stores, lack of clean water, captive taking, sexual violence, and massacre—that
encouraged the spread of pathogens and increased communities' vulnerability through malnutrition,
exposure, social stress, and destruction of sources of medicine and capacities for palliative care.
Identifying the colonial context for disease reveals that germs did not act alone as agents of
population decline. Instead, their lethality was a product of deeper factors, which intersected and
reinforced one another and were directly tied to a societal intention to dispossess Indigenous
peoples.84

Disease, then, was not an accident. But was it genocide? One possible response is that because
government officials and California's citizens did not intend to inflict disease on Indigenous peoples, it
was not. This, however, is an overly legalistic reading of intent. Since the United States' colonization
of California was intended to dispossess Indigenous peoples and since that intention had the
predictable consequence of making communities vulnerable to multiple diseases which led to
massive population loss, disease in this case qualifies as a crucial factor contributing to genocide.
This broader reading of intent fits with an approach taken by many genocide studies scholars such as



A. Dirk Moses, who proposes a "structuralist paradigm,"” which highlights "genocidal processes,"
rather than an overly legalistic "intentionalist paradigm."85 A structuralist approach does not mean
that the process by which the United States colonized California affected all Indigenous peoples in
the exact same way, nor does it mean that all Indigenous communities necessarily suffered genocide
during the Gold Rush. Some may have had experienced genocidal processes only under Spanish
and Mexican colonization and some not at all. Further research will be needed to clarify these
specifics.

As academics, non-Native Californians, and California Indigenous communities continue to discuss
California’s history, debates about how to define and apply genocide are bound to continue. Not
everyone will agree on all the issues, but as this essay has shown, there is clarity on crucial points.
As the United States colonized California prior to and during the Gold Rush era, Indigenous peoples
suffered a demographic catastrophe that threatened their very existence. Even under a conservative
definition limited to "extermination," genocide applies to the experience of many of California’s
Indigenous peoples. Above all, despite what happened, California Indians have survived and thrived.
After Governor Newsom's apology and the creation of the THC in particular, California’'s Indigenous
peoples are in a better position than ever to contribute to a more accurate understanding of California
history, one that establishes a basis for providing redress for a long history of injustice.
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